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1. INTRODUCTION

he continental-European legal system to which countries such as France, Germany, Spain

and Italy belong is the result of the reception of Roman law in Europe. Its formation is deeply
rooted in history, based on canon law, largely inspired by Roman imperial public law; the customs
of the Germanic tribes of northern France and ancient Roman law (Ciuca, 2019). It is based mainly
on written codes - the law is the main source of law; unlike common law, which is based on case
law - court decisions serve as precedents for future cases and judges play an active role in the
creation of law. A benchmark for this system is the creation of the Napoleonic Civil Code of 1804,
which became the model for many other codes around the world. It had a significant influence in
Africa, particularly in the former French colonies. Examples include the adoption of the Algerian
Civil Code of 1834, that of Guinea (1892), Madagascar (1896), and the adoption of the Personal
Status Codes of Tunisia (1956), Morocco (1957-1978) and Algeria in 1984 (Halpérin, 2005).

2. DEFINITION AND ELEMENTS OF COMMON LAW

Common law (custom or consuetudo) is a custom or practice of the people, which, by “common
adoption and acceptance, and by long and constant custom, has become binding and has acquired
the force of law in respect of the place or subject of regulation to which it relates”. (Black, 1968).
From this definition, we can draw many characteristics of common law: repeatability (it arises
from general and repeated use within a community, which gives it binding force); collective recog-
nition (it must be recognized and accepted by the population, expressly or tacitly); and flexibility
(it can evolve according to the needs of society). Also, common law arises spontaneously within
the community and is diverse, thus reflecting its particularities; unlike law which emanates from a
public authority. People not only accept custom but obey it because they are aware that in a society
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without rules chaos rules. Even strong-willed individuals obey it to avoid conflict or repercussions
within their community. (Sapir, 2021).

Common law has two main components: a material element and a psychological element. The
material element is the constant and general repetition of a behaviour or practice within a commu-
nity. Accordingly, the custom must be of a certain antiquity (practised for a considerable period);
it must be constant (followed regularly), respected and recognized by those to whom it applies
(Germain, 2019). The psychological element of custom is the belief that repeated use is a rule of
law (Germain, 2019). People perceive the practice as binding and comply with it. A practice, even
repeated, cannot become a rule of law without this internal conviction.

Historically, for centuries in many societies, custom was the main source of law. Today, although
custom is a recognized source of law, its importance has been considerably diminished. It plays
a secondary role in the written law. In some countries, such as those in the common law system,
custom still plays a key role compared to countries in the continental European system where
written law predominates. In what follows, we will focus our attention on the development of
customary law in a country in the continental-European system of law where the motto “Liberté,
Egalité, Fraternité” was born.

3. CUSTOMARY LAW IN FRANCE

From a legal point of view, France was divided in two: in the north, we had unwritten law (pays
de droit coutumier) based on the consent of the population, and in the south, written law (pays de
droit écrit) based mainly on codification, inspired by Roman law (Ginoulhiac, 1859). Before the
conquest of Gaul by Julius Caesar in the 1* century BC., (Duval, 1989) the indigenous population
was governed by a legal system based on custom that managed to survive until the French Revo-
lution. How did it have such a long “life”?

Perhaps this is because customary law is deeply rooted in the values of a community; values that
are reflected in the behaviour of individuals. It is also not a static law as it evolves in response to
the needs of individuals, allowing for continuous adaptation to local realities. At the same time,
unlike written law which is difficult to change, rigid, customary law is elastic (it does not have
to go through a certain procedure to be changed; change is “dictated” by individuals). Last but
not least, customary law does not originate from some state authority, which sometimes seeks
to satisfy its own interests through the rules it adopts; it comes from the people, more precisely
from the generations that have walked this earth. Customs could vary from one region to another,
which sometimes led to inequalities in their application and conflicts of interpretation, but this
inconvenience did not lead people to abandon them.

The need to clarify and unify these customs became evident in the Middle Ages. Thus, in 1454, Charles
VII ordered that all the customs of the kingdom should be set down in writing (Ordinance of Montils-
les-Tours) to reduce the diversity of interpretations and have uniform law. The ordinance was intended
to make the judicial system more efficient by shortening trials, reducing costs for the parties involved,
facilitating the work of judges (by compiling the customs in a compendium) and, of course, strengthening
royal authority by limiting the power of the nobles (Université numérique juridique francophone, s.d.).
The drafting process was a laborious one because each province had its customs which made it difficult
to bring them together in a common body. In addition, there was fierce opposition from the nobles who
felt their privileges were threatened by the attempt to standardize the law (Zink, 2007-2008).
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The task of bringing together the different customs into a common body fell to legal practitioners,
who worked with representatives of different social classes (nobility, clergy) under the authority of
royal commissioners (Grinberg, 1997). Thus, about five years after the adoption of the Ordinance
of Montils-1¢s-Tours (1459), the Custom of the Duchy of Burgundy was drawn up. Every aspect of
the life of individuals is included under the dome of this common law. The Custom of Burgundy
laid down clear rules on property rights and their transmission; marriage, filiation, inheritance
and even punishments for committing offenses (Begat & Depringle, 1652).

In 1510, the Custom of Paris was drafted - a veritable model that would be incorporated into the
Napoleonic Civil Code. It not only influenced the customs of other regions but also left its mark
on the development of Quebec civil law (Ruggiu). Similarly, the Custom of Burgundy contained
provisions relating to family law (e.g. community of property of the spouses, termination of
community by separation or death of one of the spouses, etc.) or inheritance law (e.g. vacant
succession; restrictions on the freedom of testament - the impossibility of leaving a will to a
concubine or illegitimate child; forced heirship, etc.) (Zoltvany, 1971). Keeping in step with the
needs of the community, the Custom of Paris was revised in 1580. The revision focused on the
sphere of civil law and contained regulations on movable and immovable property; personal
guarantees and mortgages; prescription; guardianship, donations and judgments (Johnson, 1989).
With 362 articles, French minister Du Moulin considered it to be “the common law of customs.”
(Johnson, 1989).

The efforts of jurists to transform customs (unwritten, oral law) into written texts were essen-
tial to the development of law in France. As a result of their hard work, the disparities between
different legal practices and the conflicts over their interpretation were reduced, thus creating a
stable legal framework that favored the evolution towards written law. Although we have only
discussed customary law, it coexisted for a long time with Roman and canon law. They interacted
and influenced each other. The contact between customary law and Roman law was particularly
visible in the 13" century when the latter gradually penetrated the pays de droit coutumier. As
a result of this interaction, the process of the “Romanization” of customs begins (Poumarede,
1999). At the same time, the jurists of the time used Roman law as a reference to reform and
codify local customs, trying to give them a more solid and rational basis (Poumarede, 1999).
The dynamic between Roman law and customary law was decisive for the further development
of French law.

Customs reigned for centuries in France. Its influence began to wane in the 17" century, just before
the French Revolution when royal ordinances initiated a codification movement that diminished
the role of custom (Breuil, 2018). It would be dethroned with the French Revolution and the intro-
duction of Napoleon’s Code in 1804. The French Revolution created a new legal framework that
favored written law over customary law. However, the custom was not forgotten but was incor-
porated into the Civil Code of 1804.

The Civil Code drew inspiration from existing legal traditions, in particular from the Custom
of Paris as well as other regional common law. For example, the code integrated provisions on
marriage (which remains a civil and religious contract, as in most customs), parental authority and
matrimonial regimes, in particular, that of community, which is present in customary law (Aubry
de Maromont, 2019). Also, certain customary law adages have been transposed into the Civil Code.
Thus, Article 2279 reproduces the adage “in matters of movable property, possession is equivalent
to title” (Code civil des francais, 1804). In the field of inheritance law, the forced heirship, called
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légitime (part of the de cujus’s property was reserved to certain heirs, which limited the freedom
of testament), is the result of the harmonious interweaving of elements of Roman law with those
of customary law. The drafters of the Civil Code strove to strike a balance between revolutionary
ideas and ancient customary law and to create a legal framework in which modern aspirations
(equality before the law, property) respect the past and traditions.

Unfortunately, this balance is shattered by the new Civil Code which considerably limits the role
of custom. Thus, in the New Civil Code, we find only one mention of custom, in Article 593: “He
may take vine props in the woods; he may also take annual or periodical products from the trees;
all of which being done according to the usage of the country or the custom of the owners” (Code
civil francais, 2024). Despite this limitation, it should be recalled that many legal institutions of
the present day derive from customary law.

4. CUSTOMARY LAW IN TUNISIA

Initially, like other peoples, the Tunisians were governed by customary law. This legal order was
disrupted by the Arab conquest in the 7" century. The conquest left its mark on Tunisian law, reli-
gion and culture. After the conquest, several Muslim dynasties passed through Tunisian territory
over the years: the Aghlabids (The Editors of Encyclopaedia Britannica, n.d.) the Fatimids and the
Hafsids, who influenced the development of law. Muslim law gradually made its presence felt and
“overshadowed” customary law. It became the main legal system governing Muslim life for a long
time. Islamic law regulates all aspects of individuals’ social life (e.g. marriage, divorce, inheritance)
and religious life (prayer, fasting during the month of Ramadan, pilgrimage to Mecca, etc.).

The dynamics of law changed with the conquest of Tunisia by France. On May 12, 1881, the Treaty
of Bardo was signed, establishing the French protectorate in Tunisia (Ikeda, 2015). During the pro-
tectorate, France initiated the process of codification - the transition from Muslim (religion-based)
law to modern law. French laws were incorporated into Tunisian law, which is particularly visible
in the organization of the country’s courts. The judicial system was thus fragmented: courts apply-
ing Muslim law coexisted with rabbinical courts (for Jews) and French courts (Derouiche, 2013).

During this period, the French mark on Tunisian law became increasingly visible through the
codification process. This long, laborious process began with the efforts of “commissions set up
within the administration of the protectorate for the codification of Muslim law” (Derouiche, 2013).
Their work is visible through the adoption of the Land Law (1885), the Code of Obligations (1906),
the Code of Civil Procedure (1910) and the Criminal Code in 1913 (Derouiche, 2013). We note
that France did not impose its law but tried to preserve and incorporate local law. This is mirrored
in the drafting of these codes, where both French and Tunisian jurists made their contributions.
The sphere of application of Islamic law is restricted but it continues to be present in the lives of
individuals (it regulates their status).

In 1957, after a long period, Tunisia gained its independence (Larané, 2020) which led to numerous
legal changes. Reforms to modernize Tunisian society took place especially during Habib Bour-
guiba’s time (Frégosi, n.d.) as president (he tried to reduce the influence of religious law, especially
as Islam is both law and religion). Thus, in 1956, Tunisia abolished confessional jurisdictions
(Frégosi, n.d.) but important aspects of Muslim law are included in the personal status legislation
(Personal Status Code). This Code is quite progressive, especially as it regulates equality between
the sexes in certain areas, mutual consent of the parties to the marriage and prohibits polygamy

780



The Place of Custom in French and Tunisian Law _

(Dahmani, 2022) better protecting women’s interests. However, certain areas (inheritance law)
remain sensitive as traditional rules favor men, leading to inequalities between men and women.
These inequalities continue to be the subject of debate today.

In short, since independence, Tunisia’s desire to modernize its legal system by incorporating
elements of modernity with tradition has been increasingly visible. The complex process of mod-
ernization has been and continues to be fraught with challenges.

5. CONCLUSION

Historically, custom was for a long time the main source of French law, but its role diminished
especially after the French Revolution. It comes with a new vision of law (it is predictable, clear
and, like custom, can adapt to new social realities. Custom is marginalized in a legal framework
that prefers written laws. It is subordinate to written laws and is applied when it does not con-
travene them or when there are legislative gaps. However, its influence is visible today thanks to
commercial law and French overseas territories, where the custom is recognized and integrated
into the local legal system (e.g. Mayotte or New Caledonia).

In Tunisia, the custom (‘urf) continues to play an important role to this day. It is recognized as a
source of law, even if it does not enjoy the same recognition and power as the Quran and the Sunnah.
Jurists can see and use contemporary social practices to interpret religious texts. They need to strike
a balance in interpreting texts - an ad litteram interpretation can create injustices, especially as many
aspects of individuals’ lives have changed over time and continue to be in a state of flux. On the other
hand, a flexible interpretation takes the jurist away from the ‘malign territory’ of strict interpretation
and opens his mind to knowledge, justice and better application of the law.

Tunisia has not renounced customary law but has incorporated it into its legislation, especially in
the area of family law and in some cases inheritance law. Although the Personal Status Code has
incorporated principles of modern law with those of Islamic law while preserving local customs
(e.g. rights and obligations of spouses). The integration of custom into the Tunisian legal system
proves that Tunisia has not forgotten its heritage and that a balance can be found between the desire
for modernization and traditions.
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